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The Executor and the Real Property
By Francisco Augspach
solus Deus heredem facere potest, non homo.
Glanville, VII 1
I.

Introduction

Title to a decedent’s real property
vests in his heirs or legatees at the
time of death.1 Yet, the executor has
extensive powers over it: He may
sell it, mortgage it, lease it, collect
rents, make repairs, and evict occupants, among other powers. Even
where there is no dispute as to who
the rightful heir is, and there is no
dispute that the heir took fee simple
at the time of death, the executor may
still demand rent from the owner
and evict him. But if the estate is
otherwise solvent or if the testator
specifically devised that real property,
the executor may have no powers
over that real property.2 The law
governing the relationship between
the executor and the decedent’s real
property is counter-intuitive. This article explains the historical accidents
leading to our current law and proposes a test to determine whether an
executor has a specific power. Despite
the existence of a modern statute
listing the powers of executors, it
appears that, as to real property, the
powers are very much construed by
the courts in light of their history.
The reasons for this, whether due to a
persevering atavistic tendency or an
intrinsic notion of fairness—if there
is such a distinction—are beyond this
article.
II.

Succession to Land at
Common Law

In the twelfth century, Glanville,
the first jurist of the common law,
boasted that, unlike the laws of the
Continent, there was no law in England which prohibited a man from
disposing of his property by will.
What he meant, however, was that a
man could bequeath one-third of his
personal property—the other twothirds being reserved for his widow

and heir-at-law, respectively—and
none of his real property.3
As to the personal property, the
policy that one-third passed to his
widow and another third to the heirat-law is easily understood. Practically every jurisdiction in the United
States today protects the surviving
spouse against disinheritance, and
some, New York among them, continue to dedicate the same one-third
of the decedent’s estate to the surviving spouse.4 The underlying policy
hardly differs from Glanville’s time.5
While some states and many court
decisions protect children against
disinheritance, this does not seem
to be the same policy that protected
the heir-at-law. The heir-at-law in
England was usually the eldest son,6
or if there was no son, the daughters
jointly. But more importantly, the
heir-at-law continued the person of
the decedent. He became liable for
the decedent’s debts (originally, without limitation) and acquired the right
to enforce and collect on his contracts.
The reservation of one-third to the
heir-at-law was primarily meant to
allow the heir-at-law to continue the
person of the decedent, lest he inherit
the debts but no means to pay them.
This was necessary not only for the
protection of the decedent’s heir, but
also for the benefit of society.
Real property passed at the time
of death by operation of law to the
heir-at-law for the same reason why
he received one-third of the personal
estate: to continue the person of the
decedent. But unlike ownership of
personal property, ownership of
real property defined one’s place in
society and continued to do so for
most of the history of the common
law.7 In the original feudal model, all
land was owned by the feudal lords
who allotted it to their tenants (and
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the tenants to their sub-tenants) in
exchange for their oath of fealty and
other covenants. Common covenants were military aid, personal
services, or rent (often in the form
of produce or cattle).8 This feudal
structure encases principles that are
worth expanding on. The triangular
organization is akin to a modern
corporate structure. An allotment of
land implies rights and duties on the
holder similar to filling a position in
a modern corporate structure. The
specific individual may change from
time to time, be it on his performance
or the whim of the feudal lord, but
the position itself—i.e., the space or
slot in society for someone to cover
those rights and duties—is eternal.
Feudal society, seen this way, is no
different from the modern office. One
person leaves and the next one comes
in to take over the same desk and
undertake the same duties with the
same (or lower) pay. The allotment of
land coupled with the oath of service
or rents determined the individual’s
role in society. The specific individual
may change from one day to the next,
but the position itself does not. This
notion that holding real property carries certain rights and duties that attach from one holder to the next is the
origin of what we today call the privity of estate: that fiction by which the
current owner is the same person as
his predecessors in title. The individual is accidental, the position, eternal.
It also explains why land had to vest
in the heir-at-law at the time of death.
Otherwise, the position would be
vacant. Neither the feudal lord would
receive his rent or services, nor would
the family of the decedent benefit
from the allotment of land or be
entitled to the feudal lord’s covenant
to protect his tenants.9 So settled in
the feudal mind was the heirship at
death by the eldest son that in 1272
17

the same principle of private law was
unquestionably applied to the succession of the English Crown. In 1272,
Henry III died in England while his
son Edward I was absent in the Holy
Land. Edward I began ruling from
the distance and was not required to
wait until his formal coronation in
1274 to be recognized as king. Although there was no litigation, these
facts settled the questions of whether
there could be an interregnum (i.e., a
time between kings, when royal law
and royal dues phase out because
there is no king), and whether the
coronation itself with the anointment
by the Church constituted the king or
whether it was merely a formal act.10
To this day in the State of New York,
the common law cannot tolerate land
without an owner and title to real
property vests in the successor at the
time of the owner’s death, even if it
might take us years to determine who
the successor is.11
III.

The Law of Wills, the Executor
and the Influence of the
Church

So in the early common law, a
man could make a will disposing
only of one-third of his personal
estate and his heir-at-law was his
successor, the residuary beneficiary,
and the party in charge of distributions under the will. Needless to say,
this was a conflict of interests: What
the heir-at-law might fail to distribute
remained part of the residuary and
his property. More importantly, if the
heir-at-law was, for legal purposes,
the same person as the testator, how
could a will beneficiary enforce a gift
without consideration? Couldn’t the
heir-at-law, being the same person
as the testator, change his mind and
decide not to make the gift?
The law of succession was dissatisfactory to the Church, which, like
most religious organizations today,
realized that its flock was most generous when facing death. It did not like
heirs-at-law who failed to distribute
gifts. As countermeasures, the Church
arrogated to its Courts Christian (or
“church courts”) jurisdiction over
probate matters and imported from
18

the Continent the institution of the
executor. The executor would be chosen by the testator and appointed by
the Courts Christian. His only duty
would be distributing specific gifts
under the will. He was not a personal
representative; he was only a trustee
with instructions to make specific
distributions. Since the right of an
executor to sue the heir-at-law to
recover property for distribution was
uncertain, the testator might, at times,
give the executor the property during
his lifetime to deliver to the beneficiary upon his death. The universal
representative continued to be the
heir-at-law. A man’s heir—his successor and personal representative—was
chosen by God, not man.12
Another import of the Church
from the Continent was the institution of the trustee and the usufructus (or use) to avoid the prohibition
against devising real property.13
The usufructus, drawn from Roman
Law,14 is the concept that the right to
benefit from a thing (the usufructus
or use) is separable from its legal title
or nuda proprietas (the corresponding
term in modern law would be reversion15). A landowner could transfer
his legal title to a trustee, but retain
the unrestricted right to use and
enjoy. The right to use, much like a
lease today, was considered personal
property, therefore transferable by
will.16 To prevent any challenges that
might ensue upon the death of the
legal owner, legal ownership was
placed in the hands of the trustee
by inter vivos transfer. While the
individual trustee may die, the trust
would remain in place with successor
trustees, thus avoiding the passing of
title by death.17 To summarize, one
could place the property in trust by
inter vivos conveyance reserving the
use, and then convey the use by will,
thus avoiding the prohibition against
conveying real property by will.18
IV.

The Statutes of Henry VIII

Although the above concepts and
practice were introduced in twelfth
century England by cannon lawyers,
over four centuries uses and trusts
spread throughout the kingdom for

secular purposes, too. The king was
not pleased. The fact that estates were
held in trust meant that the king was
deprived of the dues owed to him
upon the death of the owner.19 It also
appears that uses may have been
used to defraud creditors by creating
uncertainty as to the ownership of
land20 and to deprive widows of their
right of dower.21 In response, Henry
VIII pressed Parliament to pass the
Statute of Uses. “By the Statue of
Uses of 1536 [Henry VIII] boldly
put a stop to the fiction that the man
in enjoyment of the land was not
its legal owner. Wills again became
impossible, and the common law heir
was restored. Land could not be devised away from the male heir….”22
In effect, the informal conveyances by
uses and trusts, which had only been
recognized by Courts Christian and
courts of equity, became reviewable
by courts of law as legal conveyances,
and thus could not devise land by
will.23 The Statute of Uses, in many
ways, would have reverted property
law back to the eleventh century, but
for the landed opposition, which was
not willing to give up the ability to
devise real property. Two years later,
in 1538, Henry VIII relented and allowed the Statute of Wills to pass, by
which most land became devisable
by will. Uses and trusts remained
valid, but limited, and title to land (as
opposed to only uses) could now be
devised by will.24
V.

The Common Law at the Time
of the American Colonization

By the time the English began
settling in America in the early seventeenth century, the first part of our
inquiry was settled. Real property
passed at death to the heir-at-law,
unless it was devised by will. By a
legal fiction created by the interplay
of the Statute of Uses and the Statute
of Wills, a devise operated legally
(and continues to operate legally)
as a deed delivered to the devisee at
the time of death. The executor, being concerned only with personalty,
took no part in the distribution of
real property. “When a person died
in England, the property left behind
was under the regime of two quite
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different set of rules. Common law
rules and courts governed the land;
church law and courts the personal
property. If the deceased left no will,
the common law gave the land to the
eldest son; the church courts divided
the money and goods in equal shares
among the children.”25
By the seventeenth century, the
executor had secured his position in
the common law. He had won his
long battle with the heir-at-law over
the representation of the decedent.
After centuries of conflicting case law,
the law became settled that creditors
of the decedent had recourse against
the executor and that the executor,
in turn, could sue the heir-at-law to
recover assets for the payment of
debts and bequests. The executor was
the personal representative and had
fiduciary duties, not only to make
distribution under the will, but also
to see the decedent’s debts paid.26
However, real property remained
beyond the executor’s reach. Real
property preserved its aura of sanctity, as something meant to pass from
generation to generation within the
family. Although it was possible to
convey and devise real property, and
even to mortgage it, unsecured creditors could not reach real property.
The remedies available to creditors allowed them to reach rents and profits,
and, if necessary, obtain temporary
possession of a portion of the debtor’s land to generate income to repay
the debt. It was unthinkable, however, that creditors should be able to
seize and auction off their debtors’
real property. Only personal property
was liable to be sold to satisfy debts.
Even when the debt was secured by a
mortgage, courts could be persuaded
not to allow the foreclosure if it
seemed that the debt could be repaid
by other means, such as income from
the land, or sale of personalty.27
Needless to say, there were other
ways of losing title to real property,
such as failure to comply with the
covenants due to the feudal lord
(e.g., military aid, fealty or rent). For
example, treason was punishable by
divestment of the title of the traitor
because it implied disloyalty—i.e.,

breach of the covenant of fealty.28
Because this punishment affected
not only the criminal but also deprived his heirs of their birthright,
the punishment was called corruption
of the blood.29 The U.S. Constitution,
Article III, Section 3, expressly forbids
Congress to pass this form of punishment, presumably because it affected
innocent heirs.30
VI.

Colonial Law

Despite many experiments by
early settlers to create a new law for
the New World,31 the colonies largely
followed—or eventually reverted
to—English real property law. A real
property law developed to protect
aristocratic interests—i.e., the preservation of estates—in England, where
land was scarce, became the law of
the land in the new vast largely unpopulated continent. It is no surprise
that the protections of real property
embodied in English law were challenged in America. The surprise is
that the challenge did not come from
the colonists, but from the English
Parliament.
As much as the English merchant
and aristocratic classes enjoyed the
protections of real property law, they
did not feel the same way about them
when they were the creditors. English
merchants32 could not bear their debtors to live in poverty while owning
large estates. They could not hope to
amend the laws in England, where
the interests of members of Parliament would be affected, but the new
continent was another matter. After
unsuccessful attempts to persuade
colonial governors to pass statutes
to facilitate debt collection, English
merchants complained to Parliament.
In 1732, Parliament enacted the Act
for the More Easy Recovery of Debts in
His Majesty’s Plantations and Colonies
in America (the “Debt Recovery Act”),
which in essence declared that real
property in America would be treated
as personal property for the purposes
of debt collection. Creditors would
now be able to seize and conduct
public auctions of their debtors’ real
property, just as they might bring
execution against personal property.33
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More important for our topic,
the Debt Recovery Act disrupted the
feudal structure by subordinating the
interests of heirs to those of unsecured creditors. As we have seen,
by 1732 the executor had become
the decedent’s personal representative and had the recognized duty to
see the decedent’s debts paid, but
had still nothing to do with the real
property. Some colonies, like New
York, interpreted the Debt Recovery Act as allowing execution of
the decedent’s real property for the
payment of debts, just as the creditors
of the decedent might bring actions
to execute the personal property of
the decedent. Other colonies read the
Debt Recovery Act more broadly and
interpreted that real property was
now in the hands of the executor to
distribute and not just for the payment of debts.34
VII. The American Revolution
Years after the passing of the
Debt Recovery Act, the English
government attempted to placate the
colonists’ indignation to the Act by
pointing out that the Act had resulted
in greater credit availability and
greater economic development—not
to mention a more flexible land market—in comparison to other English
colonies.35 Indeed, shortly after the
American Revolution, the new states
and commonwealths re-enacted the
Debt Recovery Act in an attempt to
foster economic growth.36 New York
passed its own Debt Recovery Act
in 1787.37 About one hundred years
later, England followed suit and went
one step further: By the English Land
Transfer Act of 1897 the decedent’s
title would henceforth vest in the executor to ensure the payment of debts
and legacies.38
VIII. The Executor in New York
i.

A Brief History of the
Surrogate’s Court

The rest of our inquiry follows
the development of the executor’s
powers over real property in New
York. The reader should bear in mind
that what follows is a discussion of
the default rules. Even if the law at
19

any time did not per se give the executor the power to act on real property,
the testator could stipulate otherwise
in his will. The testator could, and
many did, charge his real property
with the payment of debts and legacies and grant his executor fee title or
a power of sale. Such will covenants
have always been honored in New
York.39
The Debt Recovery Act introduced the notion that real property
was subject to a sheriff’s execution in
the same manner as personal property. A creditor could bring execution
against the executor as if he owned
the real property, but the executor
did not enjoy any powers over the
real property. As will be seen, it was
not until the twentieth century that
the executor was vested with powers over real property as an incident
of his appointment. Before that time,
the notion persisted that real property belonged to heirs and devisees.
An executor who saw it necessary
to reach the real property to satisfy
debts and legacies had to make an application to the surrogate for an order
directing him to act on the real property. But who is the surrogate? There
was no Surrogate’s Court in England
and, in any event, the English courts
having jurisdiction over probate, the
Courts Christian, had no jurisdiction
over real property by operation of the
Statute of Uses. We will briefly review
the history of the Surrogate’s Court
as it stands as a landmark between
the notion that real property is the
birthright of the descendant and the
notion that real property is available
for the payment of the decedent’s
debts and legacies.
As we have seen, in England
jurisdiction over probate (and administration) was in the Courts Christian. Even after the separation of the
Church of England from the Holy
See in 1533 (also under Henry VIII),
jurisdiction over estates remained in
the Courts Christian, but with final
appeals to the Archbishops of York
and Canterbury instead of the Holy
See. Jurisdiction over probate was not
turned over to lay courts until 1847
when it was given to the Supreme
20

Court of Judicature, renamed in 1981
the Supreme Court of England and
Wales, and known today, subsequent
to the 2005 constitutional reform, as
the Senior Courts of England and
Wales.
In the Province of New York in
the seventeenth century things were
different. There was no more than
one court per each one of the four
jurisdictions: the Mayor’s Court for
New York City, and a Court of Sessions for each of the three ridings that
comprised the rest of the province.
These courts attended to all matters,
including probate. In 1686 Governor
Dongan received a letter of instructions from King James II (formerly,
the Lord Proprietor, the Duke of
York) which, among other things,
charged his office with the discharge
of probate and other “ecclesiastical” matters. The governor began
monitoring probate and soon, by 1691
under Lieutenant Governor Ingoldsby, the governor’s office took over
the issuance of letters testamentary
and of administration, the hearing of
accounts and the final discharge of
personal representatives.40
Until 1778, jurisdiction over probate was with the governor and was
organized as follows. The governor
appointed a deputy to discharge this
office, and the deputy, in turn, appointed a delegate for each county.
The delegates were little more than
notary publics. They would receive
evidence and testimony regarding probate and forward them with
their certificate to the governor’s
deputy (whose office was originally
in New York City and since the War
of Independence in Albany). The
deputy would examine the evidence
and return letters testamentary or of
administration executed under the
Great Seal of the Province (and later
the State). If the will or the administration was contested, the entire
proceeding had to occur before the
deputy. First the deputy and then
his local delegates came to use the
title of Surrogate to indicate that they
were exercising an office in lieu of
someone else (the governor). Following English nomenclature, the office

of the deputy became known as the
Prerogative Court (which was the
name of English ecclesiastical appeal
courts) and the probate records held
by the secretary of the colony, as the
Registry of the Prerogative. Shortly
after the Revolution, in 1778 the Legislature created a judicial court, the
Court of Probates, which took over
the duties of the Prerogative Court,
except the appointment of local
surrogates.41
In 1786, the Court of Probates
was given the power to order the sale
of the decedent’s real property if the
personal estate was insufficient to
pay its debts. Beginning in 1787, this
and other powers (such as the powers
to hold hearings, issue letters testamentary and of administration, and
discharge personal representatives)
were transferred from the Court of
Probates to the local county surrogates. By 1819 the Court of Probates
had become mostly an appeals court,
and in 1823 it was abolished, with
any remaining jurisdiction it might
have held transferred to the Court of
Chancery.42
Significantly, county surrogates
were legislative courts: they were created by and existed at the pleasure of
the Legislature. Even when they were
first included in the New York Constitution in 1846, they were described
merely as an office ancillary to the
county judge43 and with no specified
jurisdiction.44 By implication, the Legislature reserved the ability to define
their jurisdiction, which it did by the
Judiciary Act of 1847.45
But despite the inclusion of the
surrogates in the New York Constitution and the enabling acts of the Legislature, the surrogates’ jurisdiction
over real property was limited. Every
New York Constitution, including the
very first of 1777, guaranteed that all
actions that were subject to trial by
jury at common law would continue
to be subject to trial by jury.46 The
common law was protective of real
property and dictated that divestitude of real property was subject
to trial by jury. The surrogate, however, was an independent office and
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not a court of law. Any decisions it
might render concerning the ownership of real property were subject to
review by a court of law sitting with
a jury as to the portions relating to
real property, but not the portions
relating to personal property.47 The
constitutional objection persisted
beyond the nineteenth century, as
indicated by the worthy commentator
Robert Ludlow Fowler in his annotated Decedent’s Estate Law of 1911:
“The surrogate’s probate of a will of
real property is not conclusive and
unfortunately cannot be made so, as
that would be to deprive a person
claiming under or against a devise
of the old common-law right of trial
by jury.”48 The objection was finally
cured in 1914 when an extensive revision of the Code of Civil Procedure
finally gave the surrogate the power
to hold jury trials.49 Our current Constitution, passed in 1938, recognizes
the surrogate’s court as a court of law
and gives it jurisdiction over estates,
among other matters.50
To sum up, the powers of the
surrogate over real property are not
based in the common law. Its English ancestor, the Courts Christian,
did not have any authority over real
property. Real property passed by
will or intestacy at the time of death
and without probate. If any questions of title arose, they would be
resolved by the courts of law, not the
Courts Christian. The powers of the
surrogate over real property in New
York are based on a long succession
of statutes, commencing with the
1786 statute that allowed the Court
of Probates to order the sale of real
property. For present law, this history
has an important implication. The
jurisdiction of the surrogate’s court is
defined by statutes and, at least as to
real property, there is no common law
to shed light as to whether a question
may be entertained by the surrogate.51 For the purposes of this article,
this history serves a more practical
purpose: if the powers of the executor
and the surrogate over real property
are based on statute, then the statutes
will be our stepping stones as we follow their history.

ii.

By Order of the Surrogate:
The Revised Statutes and the
Code of Civil Procedure

The Revised Statutes of 1829 may
illuminate where the law stood in the
nineteenth century.52 In the relevant
sections, they provided:
§1….[I]f the [executors or
administrators] discover
the personal estate of their
testator or intestate, to
be insufficient to pay his
debts, they may…apply to
the surrogate for their authority to mortgage, lease
or sell so much of the real
estate…as shall be necessary to pay such debts.
§14. The surrogate shall
make no order for mortgaging, leasing, or sale of
real property…, until he
shall be satisfied [that the
debts are just and the personal estate insufficient].
§15. The surrogate, when
so satisfied, shall in the
first place inquire and
ascertain whether sufficient moneys for the payments of such debts can be
raised, by mortgaging or
leasing….
§20. The order shall
specify the lands to be
sold. […] If it appear that
any part of such real estate
has been devised,…the
surrogate shall order that
the part descended to the
heirs, be sold before that
so devised;…53
There are five important points
here. First, unlike today, the executor
could not take possession of the real
property or collect rents. Not even
the surrogate could place the executor in possession. Second, also unlike
today, the executor did not have the
power to sell, mortgage or lease,
except pursuant to a specific order of
the surrogate and for the payment of
debts only (not legacies). Third, the
execution of real property was only
available if the personal estate was
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insufficient. Fourth, the powers to
mortgage and lease were offered only
as limitations to the power of sale.54
Land should not be sold if the debt
might be paid by mortgaging or leasing. The point was to strike a balance
between the competing interests of
heirs and creditors. Lastly, and like
today, real property passing by intestacy was to be sold before property
devised. Notably, the statute distinguished between property passing
by descent and by devise. There is no
mention of specific devise.55
The notion that the surrogate
could allow the executor or the administrator to enter into possession
of the real property and collect rents
was only introduced decades later, in
the 1914 revision of the Code of Civil
Procedure.56 The comments of the
commission justifying the new provision illuminate the policy:
It has always worked
out as an injustice to
creditors that the heir or
devisee should be able
to collect rents for many
months from real estate
which equitably belonged
to the creditors. It has
also worked injustice to
resident and competent
part owners that their
interests should be sold
when a few months’ rent
would have discharged
all the debts. Therefore, it
has seemed to be wise and
just, and within the power
of the court, to authorize
the representative to enter
into possession of the real
estate, when all of it may
eventually be required
to be mortgaged, leased
or sold, and to collect the
rents and bring them into
court upon his judicial
settlement to be accounted
for and applied as may
be necessary. This plan
will also put someone
in charge of real estate
owned by nonresidents,
absentees or incompetents,

21

where now no one has the
right to collect the rents.57
The ability of the executor or
administrator to enter and remain
in possession of the real property
depended on whether the decedent’s
personal estate was insufficient to
pay its debts. A party having an
interest could deliver to the surrogate
a bond covering the debts and the executor or administrator would be excluded from possession.58 The debts
chargeable on the estate, however, as
determined by the Code of Civil Procedure, were lifetime debts, funeral
expenses, administration expenses,
transfer taxes, and any legacies made
a lien on the land by the will, but not
general legacies.59
In 1920, upon the recommendation of the Joint Legislative Committee on the Simplification of Civil
Practice, the Legislature passed the
Surrogate Court Act. The provisions relating to the surrogate were
substantially transcribed from the
Code of Civil Procedure into the
Surrogate Court Act.60 This was part
of a larger plan to simplify the civil
practice code which culminated in
the Civil Practice Act of 1921, which
was the predecessor of the current
Civil Practice Law and Rules (passed
in 1962). In 1921 the Surrogate Court
Act was amended to be renamed the
Surrogate’s Court Act “to meet the
requirements of the Constitution of
the State of New York, article VI, §
16, which recognizes and perpetuates
‘Surrogates’ Courts,’ but not ‘Surrogate Court.’”61
iii.

Possession by the Executor Is
Tested: In Re Mould’s Estate

The power to take possession of
real property, even if subject to the
approval of the surrogate, was an
important departure from the common law in 1914. It was tested in
In re Mould’s Estate.62 In Mould, the
testatrix made several bequests of
personal property to her family and
bequeathed and devised the residue
to a friend. The friend quickly transferred the real property to a third
party before the will was probated.
Upon the probation of the will, the
22

executor sought an order pursuant to
CCP § 2701 to be placed into possession of the real estate. The executor showed that the personal estate
would be insufficient to pay the cash
legacies and alleged that the will
gave him a power of sale over the
real property. However, whether the
will indeed charged the land with the
payment of the legacies was a question pending in a separate action. The
transferee challenged that the property had already been transferred
by the devisee, that the land had not
been charged with the payment of
legacies, and that therefore the surrogate was without jurisdiction. The
surrogate disagreed and granted the
order on the basis that the purpose of
CCP § 2701 was to preserve, and that
if it was later ruled that the land was
not charged with the legacies, then
the order could be set aside.
On appeal, the Appellate Division, Second Department, noted that
there was no decision construing the
new statute and that the reviser’s
notes (transcribed above) only referred to the protection of creditors.
Nevertheless, the court held that
the statute also applied to protect
legatees, and further that it could be
invoked to preserve the status quo
pending a determination of the interests of all parties concerned.
iv.

The Decedents Estate Law:
Victory of the Executor

A.

The 1929 Statute and the 1947
Amendment

Ostensibly, the Legislature in
1929, with the enactment of Decedent
Estate Law (“DEL”) § 13,63 intended
to give to the executor the power
to enter into possession, manage
and collect rents from real property
without specific order from the surrogate.64 The same power was given
to administrators the same year with
the enactment of DEL § 123. But because of unclear drafting, the statute
was construed to require executors,
but not administrators, to procure an
order of the surrogate prior to taking
possession. This was resolved by
an amendment in 1947.65 Case law
between 1930 and 1947 conflicts as to

whether the executor may enter into
possession without order of the surrogate, while administrators do enjoy
that power.66 DEL § 13, as amended
in 1947 and in the relevant portions,
read as follows:
1. Notwithstanding the
absence of a valid power
therein, every will…shall
be construed to give the
executor or trustee…the
power to take possession,
collect rents, and manage,
and to sell, mortgage and
lease all of the real property, and any interest in
any real property, owned
by the decedent at the time
of his death….
2. Such power to take
possession, collect rent,
and manage, and to sell,
mortgage or lease, shall
not be exercised, however, (a) where the will
expressly prohibits the
exercise thereof; (b) or as
to such real property as
the will expressly provides
shall not be sold, mortgaged or leased; (c) and
shall be deemed to include
property as has been
specifically devised…; (d)
except that the power[s]…
may be exercised, in the
case of property devised
and within subdivisions
a, b, and c of this subdivision, where such power is
necessary for the payment
of administration expenses, funeral expenses,
debts, or transfer or estate
tax, upon approval by the
surrogate….
3. This additional grant
of power to sell, mortgage and lease shall not
be deemed to affect any
existing authorization or
judicial proceeding….
This statute went beyond the
ability to enter into possession: it
also gave the executor the power to

NYSBA N.Y. Real Property Law Journal | Spring 2012 | Vol. 40 | No. 2

exercising the power conferred by statute, and that
the title of the heir at law
in possession is, during the
administration, subject to
the representative’s power
to possess, manage and
collect rents of realty.71

lease, mortgage and sell real property
without court order, with a few limitations.67 The result was substantially
the law as we know it today in our
current statute.68
B.

Heirs and Devisees Owe Rent

Case law gave the executor
another important victory during the
same period. The common law vests
title at the time of death in the distributee or devisee. If the devisee or
distributee is the owner, should a distributee or devisee in occupancy pay
rent to an administrator or executor?
In the more common scenario, there
is more than one devisee or distributee (usually siblings) and the one who
is not in possession wishes the other
to pay rent. But the common law is
also well-settled that one tenant-incommon does not owe rent to the
other, except as to commercial uses or
in the event one co-tenant excludes
the other from the enjoyment of the
property,69 neither of which exceptions necessarily applies to estate distributions. Are owners and co-tenants
subject to the payment of rent to the
executor or administrator?

Curiously, notwithstanding the
different statutes for executors and
administrators, courts did not resolve
the same question as to executors
and devisees until 2006, where in In
re Seviroli, the court relied upon the
authority of Limberg.72
The personal representative’s
power to collect rents reached its
zenith in Johnson v. Depew.73 In that
case, two tenants in common owned
real property, apparently in equal
shares. One died and his administrator brought an action against the
survivor to collect rents. Needless
to say, the defendant had not acquired her title through the decedent.
Nevertheless, the Court ruled for the
administrator:
The language of the statute
expresses no exception to
the administrator’s power
to collect the rentals where
the tenant is not a distributee but merely, as here, a
surviving co-tenant. If the
Legislature had intended
to carve out an exception
premised on the status of
the tenant in occupancy, it
would have said so clearly
in the statute.74

The Appellate Division, Second
Department, answered this question in the affirmative in Limberg v.
Limberg.70 In that case, an administratrix brought an action to collect rents
against a son of the decedent (i.e.,
a co-tenant by intestacy), who was
in possession of the real estate. The
Court wrote:
The defendant’s resistance to paying rent to the
administratrix is solely on
the ground that he is one
of the heirs at law of the
decedent and as such has
title to the property. […]
The language of the statute
expresses no exception to
the administratrix’s power,
such as would indicate
that it was intended to
exempt defendant from
the payment of rent; and
we believe it must be
construed to mean that
upon the administratrix’s
making a demand, she is

v.

Decedents Estate Law § 127
and the Estates, Powers &
Trusts Law

A.

The Fiduciaries’ Powers Act

In 1961 the Legislature created
a new temporary commission with
the stated purpose, once again, of
simplifying the law of estates.75 The
commission completed its work in
1966 with the legislative enactment
of two major consolidated statutes:
the Estate, Powers & Trusts Law
(“EPTL”) and the Surrogate’s Court
Procedure Act, which replaced the
Decedent Estate Law and the Sur-
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rogate’s Court Act, respectively. But
before the commission prepared and
recommended these new Consolidated Statutes other laws were passed
on its recommendation.
In its Third Report to the Legislature, dated March 31, 1964, the
Commission recommended the codification of the powers of executors,
administrators and trustees under
one single “Fiduciaries’ Powers
Act.”76 The recommended statute
was passed in 1964 and became DEL
§ 127.77 But, the statute’s life was
short because in 1966 the EPTL was
enacted,78 and DEL § 127 was recodified into the current EPTL § 11-1.1
with few changes. This means that
the legislative history of our current
fiduciaries powers statute—i.e., EPTL
§11-1.1—is in fact in the legislative
history of DEL § 127—i.e., in the
Third Report.
With respect to real property,
neither DEL § 127 nor EPTL § 111.1 appear to have been intended
to alter the powers of the executor
from where they stood in 1947. The
innovation appears to have been
mostly in powers over securities. As
to real property, the EPTL simplified
a few things. For example, prior to
the EPTL case law conflicted as to
whether a devise could be considered “specific” if made to more than
one person.79 The EPTL settled the
question in the affirmative. The EPTL
also settled the question of the extent
of the executor’s leasing power to
three-year leases.80 But by codifying
the powers the EPTL has also brought
some confusion, which we will review below.
B.

Power to Mortgage but Not
to Borrow

The EPTL does not give to the
executor the power to borrow. The
Third Report notes that fiduciaries
do not have the power to borrow and
expressly recommends against granting that power by statute.81 With
respect to the power to mortgage,
the Third Report merely notes that
this power was already given in 1930
by enactment of DEL §§ 13 and 123,
and that prior to 1930 real property
23

could be mortgaged by order of the
surrogate.82
The only plausible reading is that
the executor may mortgage only to
pay existing obligations. For example,
the executor could cash out equity to
pay debts and legacies, or refinance
an existing mortgage to benefit from
a lower interest rate. This reading
is consistent with the history of this
power. As shown above, the power to
mortgage was introduced as a limitation to the power of sale, as a way
to balance the interests of creditors
and heirs-at-law. If the debts could
be paid by mortgaging, then the
surrogate would order the property
mortgaged rather than sold, thereby
preserving the property in the decedent’s family or devisees. The statute
as drafted is a potential trap for both
lenders and fiduciaries because the
executor may lack the power to mortgage or borrow for any purpose other
than paying or consolidating existing
debts.
C.

Power to Grant Options for
the Sale of Real Property

EPTL § 11-1.1(7) gives the executor the power “to grant options for
the sale of property for a period not
exceeding six months.” “Property”
by definition includes real property.83
What is odd about this power is that,
unlike the power of sale in the same
statute, it makes no exception for
specific devises.84 On the face of it,
the statute gives the power to sell by
option what the fiduciary cannot sell
directly. The Third Report does not
explain this. It merely indicates that
the purpose of including that power
is to derogate common law that
prohibits fiduciaries from granting
options.85 It may be argued that this
section does not enlarge the power
of sale, but allows for its exercise by
way of option.
D.

Power to Make Ordinary
Repairs

A similar question arises under
the power “to make ordinary repairs
to property of the estate or trust.”86
It does not except property subject
to a specific devise. That could be
24

explained following the decisions in
Mould and Johnson v. Depew, commented above: Executors should
be allowed to reach and protect all
real property while the questions of
whether there was a specific devise
and who are the beneficiaries are
pending with the courts. This view
has been adopted by the courts.87
This reading, however, is not supported by the legislative history. The
Third Report, in the relevant section,
reads: “An executor lacks authority
to repair or improve real property at
the expense of the estate which is not
under his management, but he may
repair personal property comprising
the estate and the real property which
he has power to sell or manage.”88
The Third Report shows no intention of granting the power to repair
specifically devised property.
E.

Power to Settle Claims over
Real Property

The EPTL grants the power to
contest, compromise or otherwise
settle any claims in favor or against
the estate.89 However, nothing in the
EPTL or other related enactments has
revoked the common law rule that
real property vests in the distributee
or legatee at the time of death. The
Commission was well aware of this
rule.90 Hence, what actions over real
property, if any, may the executor
bring or settle? The legislative history
offers no help as it does not address
real property claims, but personal
claims.91 It appears that the intention
of the Commission was merely to
codify the law rather than to expand
it.
To determine what actions the
executor may bring or settle we must
look elsewhere. Notably, the Real
Property Actions and Procedures
Law recognizes that the executor is
not the title owner, and therefore the
executor is declared a necessary party
to most actions by force of statute.92
As for all other actions, there is no
answer. It appears that the best approach is to turn the question around
and focus on his powers and assume
that every power is enforceable. For
example, if the executor can manage

property, then we can also expect
him to be able to enforce a right of
way to access it.93 If he succeeds to a
realty purchase contract, he can sue
for specific performance. If the estate
includes property that the decedent
acquired by adverse possession, then
he can act on it, even if the executor
is not mentioned in Article Five of
the RPAPL (adverse possession).94 In
short, the statutory language is cryptic and broad. In the absence of any
other controlling statutes, we should
concentrate on his powers to determine what actions he may have.
vi.

Defining the Executor’s
Powers and Limitations

A.

General

The executor’s powers over real
property are vast and include some
of the most important incidents of
ownership. But the executor is not
the fee simple owner and he does not
enjoy every incident of ownership.
The common law that vests title in
the distributee or devisee at the time
of death is still good law in New
York. Between the executor’s powers
and fee simple ownership, between
the statute and the common law, falls
the shadow. In this last section we
will attempt to define his powers and
limitations.
To begin with, the executor is a
fiduciary. Whatever powers he may
hold he can only use for the benefit
of someone else. He can take possession and manage real property, for
example, but he cannot take occupancy himself without owing rent.95
This point is important because the
identity of the ultimate beneficiaries
(i.e., creditors and devisees) is not always known at the time the executor
commences his administration. The
executor can hardly know whom he
will have to account to for his actions.
Straying from the statutory powers
and duties, even with the consent of
the presumptive beneficiaries, can be
a risky practice.
The history we have reviewed
shows that the executor holds two
powers over real property: the power
to liquidate it for the payment of
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debts and legacies, and the power to
take possession and manage it during
his administration. These two powers
have distinct origins and purposes.
Every other power we may come
across can be recognized as an incident of one of these two.
B.

Power of Sale

The power to liquidate real
property—i.e., the power of sale—has
its origin in a long line of statutes
commencing with the colonial 1732
Debt Recovery Act. Its purpose is the
satisfaction of monetary debts and
legacies, not distribution in kind. It
follows, then, that the executor cannot transfer property, or exercise any
incident of this power, for no consideration.96 Title insurers today correctly object to executor’s deeds made
for no consideration.97 There appears
to be an exception for circumstances
where a conveyance for no consideration may increase the aggregated
value of the estate. For example,
dedicating title to proposed streets
to the local municipality may allow
the executor to sell subdivided lots
at a higher aggregated price than the
unsubdivided parcel.98 More importantly, despite the express policy of
the EPTL to treat all personal and real
property in equal manner,99 courts allow distributees to prevent executors
from selling family homesteads when
it is not necessary for the payment of
debts and legacies.100
As shown above, the powers to
lease and mortgage were introduced
as alternatives to selling. They were
introduced to allow the satisfaction of
debts and legacies where funds might
be raised without divesting the distributees of their title. In effect, they
are incidents of the power of sale. As
to the power to mortgage, nothing
suggests that it may have evolved
into something in and of itself. On the
contrary, the Third Report expressly
recommended against giving the
executor the power to borrow. The
executor can only mortgage to pay
existing obligations.
The power to lease, on the other
hand, appears to have changed its
purpose. There is little doubt that it

was introduced to settle estate debts
either by giving the creditor temporary use of the property, or assigning temporary rents therefrom.101
However, in our day, and especially
given the limitation of the leasing
power to three years, as introduced
in the EPTL,102 leasing can hardly be
considered a means of settling debts.
It would appear that it is no longer
an incident of the power of sale,
but of the power to take possession,
manage and collect rents during his
administration.
C.

Power to Take Possession,
Manage and Collect Rents

The power to take possession,
manage and collect rents came into
existence with the 1914 amendment
to the Code of Civil Procedures. Its
primary purpose is the preservation of estate assets, including future
rents. The executor may collect rents
as a measure to preserve estate assets
even if the estate is solvent. However,
there is case law that prevents the
executor from taking possession if
there is no legitimate estate purpose.
To illustrate, what is the point of taking possession, if the property vested
in the ultimate distributee at the time
of death, if that distributee is already
collecting rents or in occupancy, and
the estate can meet all of its obligations without recourse to the real
property? There is no point in entering into a fight with the distributee
over possession if there is no doubt
that the executor would only hold the
asset and any associated rents solely
for the benefit of that distributee.
The law appears to be settled
that the power to take possession and
manage real estate is discretionary,
depending on the needs of the creditors and beneficiaries of the estate.103
In 2006, the Appellate Division,
Second Department, ruled: “[n]onetheless, merely because a fiduciary,
here the executrix, is “authorized” to
take possession of real property, the
statute cannot be read to compel a
fiduciary to take possession in every
case where real property is devised as
part of the residuary estate.”104
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An important implication of
this is that rents may not be owed
until the executor demands them, if
ever. Hence, if an executor demands
rents from an occupant, the occupant
may owe rents from the date of the
demand, and not necessarily from the
time of the death or the appointment
of the executor.
D.

Scope, Incidents, and
Limitations of the Powers

The difficulty in defining the
two powers of the executor over real
property is two-fold. On the one
hand, the powers are usually interpreted broadly. The executor can
displace the fee owner,105 create easements,106 and even deed for no consideration in limited circumstances.107
On the other hand, the interpretation
often goes against the plain reading
of the statute. The executor can take
possession, but only for a legitimate
estate purpose. He can sell property,
but he sells subject to liens that may
have attached to the distributees as
fee owners.108 He can mortgage property, but not borrow except to pay off
existing obligations. The statute gives
him no powers over property specifically devised, but yet he can reach it
in certain cases.
The interpretation of the powers,
however, is not arbitrary. It generally follows the historical intent.
It appears that whether the executor has any given power over real
property may be determined through
the following test: Is the power reasonably necessary for the preservation of the
decedent’s property (during administration and pending distribution) or for the
liquidation of the decedent’s property for
the payment of debts and legacies? An
affirmative answer suggests that the
power exists.
The powers to collect rents,
evict occupants and make ordinary
repairs, for example, are necessary
for the preservation of estate assets.
They are not necessary for liquidation: the executor can sell subject to
them. The power to take possession is
not necessary for preservation, if the
property is already in the hands of
the correct distributee and the estate
25

is known to be solvent. The power to
create a right of way easement is not
necessary for preservation, but it may
be necessary for liquidation, as a sale
of a lesser property interest, or if it is
incidental to the sale of land-locked
property.109 The power to build out,
develop, materially alter or change
the legal use of property, on the other
hand, is neither necessary for preservation nor liquidation. An executor might be allowed to apply for a
building permit to cause ordinary
repairs (preservation), but not for a
building permit to alter the property.
And yet there is one instance where
the executor might have that power:
if the contract purchaser requires the
executor as seller to join in a building
permit application prior to the closing, for example, the executor would
very likely have the power to join in
the permit application as “contract
vendee,” even if the executor would
not have had the power to apply for
such permit in motus proprio. In that
case, the execution of the permit as
“contract vendee” could be deemed
necessary for the sale (liquidation).
IX.

Conclusion

Our objective was to discover
the nature of the executor and his
relationship to the decedent’s real
property. The executor was introduced in the early medieval common
law to distribute legacies, which
duty the heir-at-law neglected for
his own benefit. Over centuries later,
the executor took charge of the entire
personal estate. He collected and paid
the decedent’s debts, and could even
sue the heir-at-law to recover the
decedent’s property. But this was all
only as to personal property. According to English law at the time of the
American Colonization, real property
passed at death by a different set of
rules and the executor did not have
any title, interest or powers over real
property whatsoever.
By a colonial 1732 English statute
aimed at facilitating debt collection
in the American colonies, a creditor
could sue the executor and foreclose
on the decedent’s real property as if it
was personal property in his general
26

administration. After the American
Independence, the new State saw
the market benefits of facilitating
debt collection and expanded on
the executor’s powers. In the early
nineteenth century the surrogate was
given the power to cause the sale
of real property for the payment of
debts (but not legacies) upon application of the executor. Beginning in
1914, the surrogate could place the
executor in possession of real property and collect rents pending administration and distribution of the estate.
In 1947, the executor was given the
powers to sell and to take possession
without application to the surrogate,
except in limited instances. Notably,
while the executor may be rooted in
the common law, his powers over real
property are statutory in nature. More
importantly, no statute has given the
executor title to the decedent’s real
property. Title to real property vests
at the time of death in the distributees
subject to the powers of the executor.
In 1965, the Legislature attempted to simplify the powers of executors, administrators, and trustees
by creating one single “Fiduciaries’
Powers Act” (today, EPTL § 11-1.1).
As to the executor, the powers listed
in that statute appear to have been
and continue to be construed in light
of his two historical powers over real
property: the power to liquidate to
pay obligations and the power to take
possession to preserve assets. As a
consequence, the statutory powers
tend to be construed broadly when
echoing either historical power. For
example, the statute does not give
the executor the power to create
easements, but it appears no case
has questioned it when necessary
for the partial sale of the decedent’s
real property, notwithstanding the
encumbrance they may cause on the
distributee’s remaining real property.
If our reading is correct and
the interpretation of the executor’s
powers over real property is guided
by their history, then it would follow that the powers of trustees, even
though governed by the same statute, will be interpreted differently. It
should be remembered, for example,

that trustees generally do hold title
to real property, while executors do
not. Therefore, the powers over real
property listed in EPTL § 11-1.1 have
a twin-nature: they are a codification of
the common law as to trustees, but a
modification of the common law as to
executors. The notion that they may
be interpreted differently as to trustees and executors is only offered for
discussion. We have not compared
the powers of executors with those of
trustees in this article.
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dedicate their real property to the payment of debts and legacies. This practice
was upheld by the courts and facilitated
by Lord St. Leonards’ Act of 1859, which
removed some of the common law barriers to the divestment of the heir-at-law’s
title. Id. at 187.
39.

See generally In re Fitzpatrick’s Will, 252
N.Y. 121, 169 N.E. 110 (1929); Coann v.
Culver, 188 N.Y. 9, 80 N.E. 362 (1907); In
re Ballesteros, 20 A.D.3d 414, 798 N.Y.S.
131 (2d Dep’t 2005); see also N.Y. DECEDENT ESTATE LAW § 110.

40.

For a detailed history of the Surrogate’s
Court see In re Brick’s Estate, 15 Abb. Pr.
12 (N.Y. Sup. Ct. N.Y. Cnty. 1862) (Daly, J.,
Acting Surrogate).

41.

See id.

42.

See id.

43.

“There shall be elected in each county of
this state…one county judge, who shall
hold his office for four years. He shall
hold the county court and perform the
duties of the office of surrogate.” N.Y.
CONST. of 1846 art. 6, § 14.

44.

Id.

45.

See Ch. 276, 1847 N.Y. Laws. For a history
of the jurisdiction of the surrogate, see
In Re Brick’s Estate, 15 Abb. Pr. 12 (N.Y.
Sup. Ct. N.Y. Cnty. 1862).

46.

See N.Y. CONST. of 1777 art. XLI; N.Y.
CONST. of 1821 art. VII, § 2; N.Y. CONST. of
1846 art. I, § 2; N.Y. CONST. of 1938 art. I, §
2.

47.

Vanderheyden v. Reid, 1 Hopk. Ch. 408
(N.Y. Ch. 1825), rev’d, 5 Cow. 719 (1826).
In that case, the Chancellor was resolving
an appeal from a decision of the surrogate concerning both personal and real
property. The Chancellor concluded that
he had jurisdiction to resolve both issues,
but was reversed on other grounds.

28

49.

50.

51.

52.
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in the adjudication of which any party
has a constitutional right to such trial.”
General Note, REPORT OF THE COMMISSION
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N.Y. Laws.
“The surrogate’s court shall have jurisdiction over all actions and proceedings relating to the affairs of decedents, probate
of wills, administration of estates and
actions and proceedings arising thereunder or pertaining thereto, guardianship
of the property of minors, and such other
actions and proceedings, not within the
exclusive jurisdiction of the supreme
court, as may be provided by law.” N.Y.
CONST. art. VI, § 12(d).
For an example of a modern jurisdictional challenge, see Estate of Piccione,
57 N.Y.2d 278, 288 (1982) (deciding that
the surrogate has jurisdiction to resolve a
summary eviction proceeding pursuant
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(1939); and In re Siegel’s Will, 191 Misc.
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Ct. Kings Cnty. 1937); and In re Ryan’s
Estate, 161 Misc. 313, 315 291 N.Y.S. 668,
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No. 6.4C, at 484 et seq. (1964) (Leg. Doc.
No. 19) [hereinafter Third Report].

77.

Ch. 681, § 14, 1964 N.Y. Laws 1794. The
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754 (Sur. Ct. Kings Cnty. 1936).

100. See In re Seviroli, 31 A.D.3d 452, 818
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103. Cf. Blood v. Kane, 130 N.Y. 514, 517, 29
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1922).
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A.D.2d 560, 562, 540 N.Y.S.2d 260, 262-63
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